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CURRENT TOPICS. 


The names which have been mentioned so 
far, in connection with the vacancy upon the 
Supreme Bench, caused by Mr. Justice Clif- 
ford’s death, would seem to indicate that 
the nomination will be tendered to some of 
the more prominent of the New England 
jurists. It is, to our mind, of but little im- 
portance where the material which composes 
this bench comes from, though there is a 
wide-spread popular feeling which is shared 
in, to a considerable extent, we believe, by 
the bar, that every part of the country should 
be fairly represented upon it. The principle 
which we consider to be of far more import- 
ance, and for which we have contended, is; 
that this elevation should be accorded only 
to men who have acquired in their professional 
lives such eminence as demands the respect 
of the entire public. If, in addition to’ this 
qualification, men can be found whose apti- 
tude for the work to be done has been 
tested by a long and arduous judicial train- 
ing upon some bench of inferior dignity,why, 
so much the better. In this instance, how- 
ever, all of the names which has been men- 
tioned are eminently satisfactory. They are 
Chief Justice Gray of Massachusetts, Judge 
Lowell, of the United States Circuit Court 
for the First Judicial Circuit, and Senator 
Edmunds. 


— —_ a 


Says the Solicitors’ Journal, in a recent is- 
sue: ‘*The intention of Lord Justice Bram- 
well to retire before the commencement of the 
next sittings has long been known, but the re- 
gret occasioned by the anrouncement of the 
accomplishment of this intention will not be 
less keen. It is superfiuous to speak to law- 
yers of the many eminent qualities of the 
lord justice ; it is sufficient to say that during 
the twenty years of his puisne judgeship he 
gained the admiration and esteem of the 
whole profession. At the time when the new 
Court of Appeals was{constituted, he was de- 
ignated by universal consent as among the 
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members of the bench best fitted for promo- 
tion, and his career in the Court of Appeal 
has fully justified these anticipations.’’ Lord 
Justice Bramwell is probably better known 
to the American bar than any other member 
of the English judiciary, owing to the length 
of time he has been upon the bench (nearly 
twenty-six years), and the singular strength 
and logical originality of his mind ; which aot 
unfrequently led him to the expression of 
views antagonistic to the received doctrines in 
the famous care of Osborne v. Gillett. See 
12 Cent. L. J. 464, and 13 Cent. L. J. 100. 
Such opposition, however, will be found to be, 
in every instance, based upon a foundation of 
forcible reasoning. 


i 


To evoke a host of imitators is one of the 
penalties of success. When a business en- 
terprise has won the confidence and approba- 
tion of the public to which it is addressed, by 
honest effort and long-continued square deal- 
ing, unscrupulous men are never found want- 
ing who seek to filch from it, by umproper 
means, the rewards of such a reputation, — to 
take up where they laid not down, to reap 
where they have not sown. 

The Cenrrat Law Journat is no exception 
to this rule. It is, perhaps, rather an evi- 
dence of its prosperity, and of the fact that 
it has reached an enviable’ position, that the 
management of two law journals of compar- 
atively recent establishment should see fit to 
give their respective publications a ‘tboom’’ at 
starting by assuming a palpable imitation of 
our name in the first instance, and of our 
name and typographical appearance in the 
other. The motive is perfectly apparent. 
For ourselves we can say with entire hon- 
esty, that we are not in the least disquieted 
by the prospect of such competition. We 
are, however, somewhat concerned for the 
welfare of our would-be subscribers who are 
misled by the similarity; and to all such as 
will make application to us, setting out the 
circumstances of their beguilement, we will 
make such special terms in the rectification 
of their mistake, as is right and proper. 


->---— 


In McClure v. City of Redwing (9 N. W. 
Rep. 767), the Supreme Court of Minnesota 
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recently considered the common-law distinc- 
tion between a natural water-course and mere 
surface-water, and the question of how far 
such distinction is modified by the physical 
characteristics of the country. Say the court: 
‘‘We do not deem it necessary to determine 
whether this was a ‘natural water-course’ or 
mere ‘surface’ water. under the legal defini- 
tions of these terms. If it be surface water, 
the general common-law doctrine,that neither 
the retention nor repulsion of surface water 
is an actionable injury, must necessarily be 
materially modified in* such cases, In 
a broken and bluffy region of country, 
like that part of southeastern Minne- 
sota adjacent.to the Mississippi river and its 
tributaries, intersected by long, deep gullies 
or ravines, surrounded by high, steep hills or 
bluffs, down which large quantities of water 
from rain or melting snow rush with the rapid- 
ity of a torrent, often attaining the volume of 
a small river, and usually following a well- 
defined ¢hannel, it would be manifestly inap- 
propriate and unjust to apply the rules of 
common law applicable to ordinary surface 
water. In many respects such streams par- 
take more of the nature of natural streams 
than of ordinary surface water, and must, at 
least. to a certain extent, be governed by the 
sam2 rules. Bawlsby v. Speer, 31 N. J. Law 
Rep. 351; Grand Junction Canal Co. v. Shu- 
gor, L. R. 6 Ch. App. 483.”’ 


iin. 
> 





The Supreme Court of Pennsylvania (Chester 
County v. Barber) has recen:ly decided that 
a contract by county commissioners to pay 
counsel a contingent fee out of a fund to be 
recovered by them from the treasurer of the 
State as the property of the county, is ultra 
vires and void ; that the power of the county 
commissioners is limited to binding the county 
to the payment of reasonable compensation, 
and an agreement for anything more than 
this is against public policy and void. The 
court pointedly avoids the discussion of the 
question as to the legality of contingent fees 
in general, or as to whether the English acts 
against champerty are in force in Pennsyl- 
vania. 











I. 





To understand the extent of the expansion 
undergone by the phrase ‘‘convertible prop- 
erty,’’ as applied to objects which are the 
subject of actionable conversion, it is neces- 
sary to consider the development of the term 
conversion itself. That, as we know, has 
become complex to a degree quite beyond 
conception in the days when the fiction of 
finding was the basis of trover, and replevin 
was the remedy merely for a wrongful dis- 
tress. Notalone has the requirement become 
obsolete, that there should be, following the 
primitive signification of the term, a turning 
of one species of chattel into another,! an 
alteration of the identity of the article, 
whether by adulteration, manufacture, or 
other mode of transformation or destruction ; 
not alone do we fail to approach the modern 
meaning of the term ‘y adding its later ap- 
plication to cases where goods, or their pro- 
ceeds, were appropriated by a party to his 
own use; but we find that these modes of 
direct conversion bear but a slight proportion 
to the varieties of constructive conversion 
which have become recognized, and have al- 
most indefinitely multiplied. For instance, 
the exercise of dominion, under current rul- 
ings, may consist of seizure; it may consist 
of detention; it may consist of various other 
phases of exclusion from control; provided, 
however, that the plaintiff’s dominion over 
his property has been interfered with, not in 
a particular way, but altogether; that he has 
been entirely deprived of the use of it.? 
Again, the conversion may consist simply of 
a purchase, even by an innocent party, of © 
goods, or other personal chattels, from one 
who has himself been guilty of a conversion 
in disposing of them; * provided the buyer 


1 Isaac y. Clark, 1Bulst. 312. 

2 England v. Cowley. L. R. 8 Exch. 126. 

8 Galvin v. Bacon, 2 Fairf. 28; Gilmore v. Newton, 
9 Allen, 171: Burroughs vy. Bayne, 5 H. & N. 296: 
Grant v. King, 14 Vt. 367; Hart v. Carpenter, 24 
Conn. 427; (Chamberlain v. Smith, 44 Pa. St. 431; Sar- 
gent v. Gile,8 N. H. 325; Riford v. Montgomery, 7 
Vt. 411; Heacock v. Walker, 1 Tyler, 338; Nowell v. 
Pratt, 5 Cush. 111; Sattus v. Everett, 26 Wend. 267; 
Hyde v. Noble, 13 N. H. 494; Linnen v. Cruger, 40 
Barb. 683; Covill v. Hill, 4 Denio, 323; Sanborn v. 
Colman, 6 N. H. 14; Donald v. Arnold, 28 Tex. 97; 
Roland v. Gundy, 5 Ohio, 202; Stanley v. Gaylord, 1 
Cush, 536; Buckmaster v. Mower, 21 Vt.z04; Wooster 
v. Sherwood, 25 N. Y. 278; Hartap v. Hoare, 3 Atk. 
44; Neweomb-Buehanan Co. v. Baskett, 14 Bush, 658 
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takes the articles into his custody,* and par- 
ticularly if he refuses to deliver them on de- 
mand.® 

The appropriation, too, may be to another’s 
use, as by an agent or servant. So the con- 
sumption of the goods may not be accom- 
plished by the defendant himself, but by a 
third party; as by a friend who, at the invi- 
tation of the defendant, drinks wine which 
does not belong to the entertainer.” These 
extensions in the range of the term conver- 
sion, which have kept pace with the develop- 
ment of commerce and society, have corre- 
spondingly enlarged the roll of convertible 
property. 

That roll now embraces, therefore, every 
species of personal property, be it animate or 
inanimate, tangible or intangible. Indeed, 
conversion is so far co-extensive with tres- 
pass, that it equally applies to whatever of a 
movable nature is capable of ownership as 
property. Hence the list embraces, not only 
tame animals, whether domestic, like the dog,’ 
or domesticated, as wild geese may be,® but 
also wild animals, while in the actual or con- 
structive charge of a keeper, or captured by 
the pursuing hunter. Hence trover lies for 
a whale which has been killed and anchored, 
with marks of appropriation by the captors,® 
and for oysters which are placed, or planted, 
so as to show private ownership.?° Again, in 
the vegetable world, the wild berry, when 
picked, is the subject of conversion.“ so is 
turpentine, when run into boxes cut into 
trees.12 But the test in all these cases is, as 
remarked, whether the object is capable. of 
ownership as property. Hence, it has re- 
eently been ruled that replevin does not lie 
for a coffin and its contents, when those con- 
tents consist of a corpse, in which there can 


4 Traylor v. Howall, 4 Blackf. (Ind.) 317; Burnside 
v. Twitchell, 48 N. H. 390; Fuller v. Tabor, 39 Me. 
619; Matteawan Co. v. Bentley, 13 Barb. 641. 

5 Barrett v. Warren, 3 Hill, 348; Sherry v. Picken, 
10 Ind. 375; Houston v. Dyche, Meigs (Tenn.) 76; 
Parker v. Middlebrook, 24 Conn. 207. Against the 
need of a demand, see Galvin v. Bacon, 11 Me. 28; 
Stanley v. Gaylord, 1 Cush. 586; Hyde v. Noble, 13 
N. H. 494; Gibbs v. Jones, 46 Ill. 319. 

6 Hiort v. Bott, L. R. 9 Exch. 86. 

7Cumminys v. Perham, 1 Metc. (Mass.) 556. 

8 Amory v. Flyn, 10 Johrs. 102. 

§ Faber vy. Jenny, Sprague (U. S. Dist. Ct. Mass.), 
316. 

_ Shepherd v. Leverson,1N. J. L. 391. 
Freeman vy. Underwood, 66 Me. 229. 
® Branch y. Morrison, 5 Jones Law (N. .)16. 








be no property. Thus, where a coffin, with 
the consent of all persons having an interest 
in it, has been deposited in the earth for the 
purpose of interment, with a corpse enclosed 
within it, it is no longer an article of mer- 
chandise, the title to.which can be settled in 
a contest of the husband of deceased with 
her father, over the disinterment of the re- 
mains.1* On the other hand, trover formerly 
lay for slaves, and replevin also, even where 
they were regarded as real estate; 1* but such 
actions were not maintainable for a free ap- 
prentice.! 

The limitations of the list, however, lie, 
first, in the familiar elementary doctrine that 
conversion can be predicated only of personal 
property. Of course, it can not be main- 
tained for real estate, or for anything forming 
a part of the realty, so long as it is connected 
therewith.’° But when anything that is annex- 
ed to the freehold, as growing crops,?’ trees,!* 
buildings, machinery, or other fixtures, is 
severed therefrom, it becomes personal prop- 
erty, and from that time action lies for ite 
conversion ; 1% for the severance, while it-al- 
ters the character of the property, does not 
change the title.2? Of course, the case is 
still stronger when the article standing in its 
place before severance is regarded as person- 
alty, despite its position as resting upon the 
soil. The difficulty arises in the application 
of these fundamental doctrines. Thus, the 
general tendency seems to be to regard build- 
ings, such as dwelling-houses and similar 
structures, as prima facie real estate; 21 but 
a building may become personal property, 
with the consent of the owner of the land, 
express or implied. Again, the action of a 
party in treating a building as personal prop- 


13 Gouthrie v. Weaver, 1 Mo. App. 136. 

14 Gullet vy. Lumberson, 1 Eng. (Ark.) 118; Richard- 
son v. Dingle, 11 Rich. (8. C.) 405. 

16 Morris v. Cannon, 1 Harr. (Del.) 220. 

166 Wait’s Actions and Defenses, 158. 

17 Nelson v. Burt, 15 Mass. 204. 

18 On trover for cutting standing trees or timber,see 
Whidden v. Seelye, 40 Me. 247; Sampson v. Hanm- 
mond, 4 Cal. 184; Mooers v. Wait, 3 Wend. 104. 

19 6 Wait’s Actions and Defenses, 162. 

2 Riley v. Boston W. P. Co., 11 Cush. 11; Halleck 
v. Mixer, 16 Cal. 574; Stone vy. Proctor, 2 Chip. (Vt.) 
116. : 

21 Dame vy. Dame, 38 N. H. 429; Smith v. Benson, § © 
Hill (N. Y.) 176; Fuller v. Tabor, 39 Me. 519; Harris 
v.Powers, 57 Ala. 189; D. T. of Corwin v. Moore- 
head, 48 Iowa, 466; Gibbs y. Estey, 15 Gray, S87; 
Dolliver v. Ela, 128 Mass. 557. 
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erty,may estop him from claiming otherwise.?? 
But, even in the absence of agreement or es- 
toppel, where the question is simply one of 
attachment to the soil, buildings have been 
held to be personalty; not, of course, if 
erected on a foundation excavated in the 
soil,?7 nor even if set on stone piers; %* but 
where not affixed to the soil,2> but placed on 
wooden blocks, resting on the surface of the 
earth, without any underpinning.”® 

In all such cases the building is clearly the 
subject of conversion; hence the owner of 
the land would he liable for resisting the re- 
moval of the structure by the builder; and so, 
where a house, by an agreement that a build- 
cr may remove it, has become a chattel, tro- 
ver lies for a conversion of the material of 
which it is composed.?7 

But even where a building is clearly real 
property, if it has been severed from the 
land, there conversion lies; as where it is 
moved off a lot before it is paid for ;* or, 
where it is removed by a party after an eject- 
ment suit had been decided against him ;?9 
and it does not matter whether the severance 
be effected by the act of man or by natural 
causes. Thus where a house is carried away 
by a flood, and floated off into the street, this 
<loes not prevent trover from being maintain- 
able therefor; although in the particular case 
in which this was laid down, it was also held 
that the mortgagor of the house had a right 
to sell it, and the purchaser a right to buy it 
and convert it to his own use.® 

Again, a building, while in transit from ene 
lot to another, is personalty ;*! but when re- 
affixed, it again becomes realty,* unless orig- 
inally severed hy a trespasser and attached to 
his own soil.5% A party to whose soil the 


22 Davis v. Taylor, 41 Ill. 407. 

% Benedict y Benedict, 5 Day, 467; Baldwin v. 
Breed, 16 Com. 60. 

% Landon v. Platt, 34 Conn. 517. 

25 Tyler v. Decker, 10 Cal. 435. 

2% Hinckley v. Baxter, 18 Allen, 1389. See, to simi- 
lar effect, Mills v. Redick, 1 Neb. 487; Pennybecker 
v. McDougal, 48 Cal. 162; Pullen v. Bell, 40 Me. 314. 
But see Huebschman v. McHenry. 29 Wis. 655; Ogden 
v. Stock, 34 Ill. 522; Salter v. Sample, 71 III. 430. 

277 Harris Vv Powers, 57 Ala. 139. 

28 Ogden v. Stock, 34 Ill. 522. 

» Huebschman v. McHenry, 29 Wis. 655. 

30 Buckout v. Swift, 27 Cal. 433. 

41 Huebschman v. McHenry, supra. 

32 Salter v. Sample, 71 II]. 439; Northup v. Trask, 


' 39 Wis. 515. 


33 Huebschman vy. McHenry, supra. 





equitable owner of a building has affixed it, is 
not liable, however, because he permitted 
such annexation.** Trover not only lies for 
objects growing’on the soil, but also for sand, 
gravel, ore, or anything of like character, 
which formed a portion of the freehold, after 
it is severed therefrom. Thus in trover for 
dirt, sand and gravel severed by trespassers, 
the court ruled that by the act of separation 
of the earth, in fact, and its removal to a dis- 
tant place, its character was changed to that 
of personal property; but this transmutation 
did not change the ownership ; and that in this 
respect there was no distinction between re- 
moving living trees, deriving their nourish- 
ment from the soil, and the removal of a 
portion of the earth itself. Of course, the 
same action was held maintainable, on even 
stronger grounds, for a stone split from a 
rock, which was originally designed for use in 
the construction of a tomb, but had lain in 
the same place, after the sale of the farm, for 
over thirty-two years, until the purchaser of 
the farm disposed of the stone to the defend- 
ant, who removed it from its situation on the 
ledge, and took it to his own premises.* 

So trover lies for coal mined and carried 
away by mistake in going beyond the bound- 
ary line,®’ or for carting away soil, thrown 
out of pits as debris, which, however, turned 
out to contain tin ore. : 

In the case of manure, the outcome of con- 
flicting decisions seems to be, that in settling 
whether it is real or personal property, re- 
gard must be had, not merely to connection 
with the soil, but also to the mode or place in 
which the manure is made. Thus the general 
rule is stated to be, that manure is personal 
property where it is lying upon the earth, but 
not incorporated with the soil, and that in 
such cases trover lies for its removal.®9 One 
who raked it into heaps where it had accu- 
mulated in the street, was held entitled to 
maintain such an action. But the rule is 
applied in opposite ways, according as the 
manure is made on a farm or in a city stable. 


% Northup v. Trask, 39 Wis. 515. 

% Riley v. Boston W. P. Co., 11 Cush. 11. 

% Noble v. Sylvester, 42 Vt. 146. 

37 Forsyth v. Wells, 41 Pa. St. 291. 

38 Northam v. Bowden, 11 Ex. 70. 

39 Pinkham'y. Gear, 3 N. H. 484; Haslem vy. Loek- 
wood, 37 Conn. 500. 
49 Haslem vy. Lockwood, 37 Conn. 500. 
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‘Thus if made on a farm, it is regarded as part 
of the realty ;*1 as if it is taken from the barn- 
yard of the homestead, and is standing ina 
pile on the land, although not broken up nor 
rotten, nor in a fit state for incorporation with 
the soil.42. In such cases trover lies for it, if 
severed from the freehold and carried to other 
premises.** But the character of personalty 
is attributed to manure made in a livery sta- 
ble, or in any manner not connected with ag- 
riculture, or not in a course of husbandry ;** 
and the same has been asserted of manure 
from a hotel stable, though afterwards spread 
upon the land in the usual course of husband- 
ry.% 

As to ice, which has within a recent period 
become the subject of controversy,** when 
originally formed, it is regarded aa a part of 
the realty, and according to the better opin- 
ion belongs to the owner of the soil where the 
body of water is situated.*7 Yet it has been 
recently ruled that asale of ice where formed, 
before it was cut, was a sale of personalty.% 
his peculiar case, which is not likely to be re- 
garded as authority, might have seemed more 
satisfactory, if the decision had been put on 
the ground, which the facts warranted, of the 
doctrine of constructive severance, applied to 
growing timber, and, in fact, generally. to 
fruits, trees, crops, etc., when these are sep- 
arately sold with the intention that they should 
be speedily removed from the land.*9 

On the other hand, it séems to be agreed 
that ice, when cut and taken from a pond or 
stream for purposes of merchandise, becomes 
a chattel personal ;°° and it has lately been 
held that the conversion of ice thus detached, 

and stored as a commodity, may be effected 
through melting induced by the action of a 
current of cool air let into the room where 
the ice was placed. The ice thus wasted, it 
-was said, was destroyed as effectually, if not 
. as rapidly, as if it had been taken from the 


41 Middlebrook vy. Corwin, 15 Wend. 169; Daniels v. 
Pond, 21-Pick. 307. 

42 Fay v. Muzzey, 13 Gray, 53. 

43 Stone v. Proctor, 2 Chip. (Vt.) 108. 

4 Daniels v. Pond, 21 Pick. 372. 

45 Fay v. Muzzey, 13 Gray, 53. 

4% See 11 Cent. L. J. 339. 

47 Mill River Co. v. Smith, 34 Conn. 462 (1867); State 
v. Pottemeyer, 33 Ind. 402 (1870); Paine v. Woods, 
108 Mass. 173 (1871). 

48 Higgins v. Kusterer, 41 Mich. 318 (1879). 
49 See 1 Schouler on Pers. Prop., 84, 124, 125. 
© 1 Schouler on Pers. Prop., 86. 





ice-house in midsummer, and exposed a suf- 
ficient time to the rays of the sun.54 
San Francisco. A. J. Donner. 
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A PROSECUTOR’S LIABILITY FOR A 


JUDICIAL ERROR. 





In a former paper, we have discussed the 
cases in which the advice of counsel is held 
to be a sufficient justification for the institu- 
tion of a prosecution waich subsequently is 
made the basis of a civil action against the 
prosecutor. There the party who sets the 
law iu motion, even without sufficient cause, 
as afterwards appears, is excused, because 
he has stated the case to a duly qualified 
counsel learned in the law, and relying upon 
his opinion has taken steps which, of his own 
motion, he would probably not have taken. 
Nearly akin to these are the cases where the 
magistrate or judge has been the mover in the 
prosecution upon the facts placed before him 
by the defendant, and the question which ‘has 
frequently arisen is as to the liability of the 
defendant in such cases for a judicial error. 

In Leigh v. Webb,” tried before Lord El- 
don in 1800, the plaintiff was a publican who 
dealt with the defendant as a brewer, and 
certain casks containing ale had been sent to 
the plaintiff's house. When they’ became 
empty, they were sent to the house of a third 
person. The defendant, on stating the facts 
to the magistrate, procured a warrant, under 
which the ‘plaintiff was taken into custody. 
Lord Eldon ruled that no action would lie. 
‘The plaintiff,’’ said he, ‘‘in every count of 
his declaration, except the first, complains 
that the defendant imposed the crime of felony 
on him, and that count varies from the in- 
formation. Does the evidence correspond 
with the case, the plaintiff put upon this rec- 
ord? There is no charge of felony contained 
in the informatiun; it contains a state of facts 
certainly not amounting to felony, but for 
which an action of trover could be main- 
tained. The defendant having lost his prop- 
erty states the facts to the magistrate, upon 
which he is to form his judgment. If the 


51 Aschermann Vv. Philiv Best Brewing Co.. 45 Wis. 
262 (1878). 

112 Cent. L. J. 457. 

23 Esp. 165. 
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highest criminal judge of the land was, by 
mistake of judgment, to conceive that to be 
‘felony which did not amount to that offense, 
and to commit the party complained against, 
would that subject the party complaining to 
an action of this sort? I am of opinion 
it ought not.’’® In Cohen v. Morgan,‘ de- 
cided in the King’s Bench in 1825, the de- 
fendant had lost a bill of exchange, which he 
supposed was stolen. He went before a mag- 
istrate and related the facts and circum- 
stances of the loss, and a warrant was issued 
to apprehend the plaintiff on the charge of 
having ‘‘feloniously stolen and taken away’’ 
the bill of exchange. The words in italics 
were not used by the defendant, but were in- 
serted in the warrant by the magistrate’s 
clerk. The complaint being afterwards dis- 
missed, it was held that the defendant was 
not liable. ‘*There was nothing in the de- 
fendant’s conduct,’’ said Abbott, C. J., *‘to 
show that.he was influenced by malice. To 
support the averment of malice, it must be 
shown that the charge is wilfully false. But 
here, according to the evidence, the defend- 
ant merely related his story to the magistrate, 
leaving it to him to determine whether the 
facts amounted to a felony.’’® 
The authorities in this country are to the 
same effect. In Bennett v. Black,® which 
came before the Supreme Court of Alabama 
in 1828, the declaration averred that the 
prosecution, for which the defendant was 
sued,was for a robbery. The proceedings had 
been instituted on the defendant’s informa- 
tion of certain acts on the part of the plaint- 
iff, constituting a trespass. The justice 
nevertheless issued a warrant chargiug a rob- 
bery. The plaintiff obtained a verdict in a 
suit for malicious prosecution, which, on ap- 
peal, was reversed. ‘‘The court are of opin- 
ion,’’ said Perry, J., ‘‘that if a justice of the 
peace, or any other judicial officer, to whom 
application may be made for a warrant for 
the apprehension of offenders against the 
criminal law of the land, was, by mistake of 
judgment, to conceive that to be felony which 
from the facts sworn to did not amount to 


3 And see Tempest v. Chambers,1 Stark. 67 (1815) ; 
Carrett v, Morley, Gal. & Day. 275; Wyatt v. White, 
5 H. & N. 871 (1860). 

46 Dav. & Ry. 8. 
5 And see Milton v. Elmore, 4 C. & P. 456 (1880). 
#1 Stew. 494 (1828). 





that offense, and should the party complained 
against be committed to jail, it would not 
subject the party complaining to an ac- 
tion of this sort. If it could, it would sub- 
ject every prosecutor to an action for 
the mistakes of the criminal judge, which 
is too unreasonable to be admitted,’’ So ina 
subsequent Indiana case.? A made an affida- 
vit before a justice of the peace, stating that 
he had lost certain goods which he believed 
to be in the possession of B. The justice is- 
sued a warrant against B for larceny, and he 
was arrested, but afterwards acquitted. B 
then brought an action against A for wrong- 
fully and maliciously prosecuting him on a 
charge of larceny. In the Supreme Court it 
was held not maintainable, the court relying 
on Leigh v. Webb. ‘‘The affidavit,’’ said 
Scott, J., ‘‘shows a state of facts on which 
an action of trover might have been main- 
tained, but it contains no charge of larceny 
against any person. The appellant had lost 
his property and wished to resover it; he 
states that fact to a justice of the peace. 
The justice forms his judgment upon the 
facts stated; he issues his mandate to an of- 
ficer to search for the property, and to bring 
the person in whose possession it may be 
found, before himself or some other justice 
of the peace. This was an error; but it is 
the error of the justice, and not of the appel- 
lant. And if a justice of the peace, by mis- 
take of judgment, conceives an act to be fel- 
ony which is not felony, and, in consequence 
of that mistake, causes an innocent person to 
be arrested and imprisoned, the law will not 
hold the person who made the complaint re- 
sponsible in this form of action for the con- 
sequences of such errors.’’ 

But the wrongful issue of the warrant 
must not have arisen from the fraud or false- 
hood of the prosecutor; a judicial error will 
still render him liable, if it appears that his 
statement has been untrue. Dennis v. Ryan,® 
decided by the New York Court of Appeals 
in 1875, illustrates this exception with admi- 
rable clearness; and, in the opinion of the 
writer, for full and sufficient reasons, though 
two of the members of the court dissented 


| from the conclusion in lengthy and argument- 


ative opinions. The facts were these: R went 
to the prosecuting attorney and charged D 


7 McNeely v. Dreskill, 2 Blackf. 259 (1829). 
865 N. Y. 385. 
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and another with erasing an indorsement of 
payment made on a bond for the payment of 
money ; the district attorney gave his opinion 
that the erasure constituted the crime of for- 
gery, and D was indicted therefor by the 
‘grand jury at his instance. On the trial, the 
court directed a verdict of not guilty, upon 
the ground that the erasure of the indorse- 
ment did not amount to forgery. D then 
brought an action of malicious prosecution 
against R. R pleaded that the accusation 
did not allege facts constituting the charge 
contained in the indictment, and that he was 
not liable for the errorjof the district attor- 
ney. The court charged that if R made the 
complaint to the district attorney, knowing 
that it was false and unfounded, and by that 
means procured D’s indictment, the action 
must lie, even though the charge made did 
not constitute the crime alleged, or any crime. 
The plaintiff had a verdict, which was af- 
firmed on appeal, where this instruction was 
approved. Lott and Dwight, JJ., who dis- 
sented, thought that the mistake being that 
of the district attorney, amd he, and not R, 
‘being the prosecutor, R could not be held re- 
sponsible, relying upon Leigh v. Webb, and 
the other cases of that ‘class cited in a pre- 
vious section. The material element of the 
case—the falseness of the testimony given by 
R — was passed over as immaterial. The 
opinion of the minority of the court is enti- 
tled to little weight, as all the earlier cases 
referred to by the two judges to sustain their 
‘position lacked this element. Wherever the 
falseness of the charge has concurred with 
the mistake of the judicial officer, the former 
has not been permitted to shield himself by so 
unrighteous a defense. The act ceases to be 
the act of the magistrate when you introduce 
fraud. Thus in Forrest v. Collier,9 Forrest 
being sued for falsely and maliciously suing 
out an attachment, it was held that he could 
not raise the objection that the affidavit made 
was insufficient to authorize its issue. ‘‘That 
the facts sworn to did not authorize an at- 
tachment,’’ said Chilton, J., ‘‘we think is 
not an important inquiry in this case. 
Whether in strictness of law, the affidavit was 
‘such as would have supported the attachment, 


920 Ala. 175 (1852); and see Collins v. Lowe, 7 
Blackf. 416 (1845); Anderson v. Buchanan, Wright, 
725 (1884); Morris v. Cornan, 21 Wend. 281; Barton 
vy. Kavanaugh, 12 La. Ann. 332 (1857). 





had a*motion been made to quash the writ for 
that defect, we will not decide. It is suffi- 
cient that the affidavit was such as to call in- 
to exercise the jurisdiction of the justice 
over the case presented, and that the issue 
of the attachments was the immediate, or 
proximate, result of making the affidavits. 
The defendant below made the affidavits and 
procured the attachments thereon, and it is 
not to be tolerated if he did it maliciously, 
as well as unauthorizedly, that he should 
screen himself from responsibility by show- 
ing that he induced the justice to issue them 
upon affidavits which were not sufficient. It 
is certainly true that a mistake of the justice 
should not be allowed to prejudice Forrest; 
as if the latter had applied and made oath for 
an attachment, and the justice had issued his 
warrant for some offense against the criminal 
law. But in this case, he applies for attach- 
ments, and gets them, and, although they 
may not be regular, the injury to the defend- 
ants in the writs is not the less, nor are they 
less the immediate consequence of his unau- 
thorized act.’’ In Farley v. Danks,” the’ 
declaration charged that the defendant 
falsely and maliciously, and without any 
reasonable or probable cause, filed a petition 
for adjudication of bankruptcy against the 
plaintiff, and procured him to be declared a 
bankrupt. It was held in the Court of Com- 
mon Pleas that this charge was established by 
proof that the defendant petitioned for 
the adjudication, and, by false and ma- 
licious affidavits, induced the commissioner 
to adjudicate the plaintiff bankrupt, and 
that it was no defense that it appear- 
ed that, even if the affidavits had been 
true, the adjudication was not sustainable in 
law. All the judges agreed to this principle. 
Said Lord Campbell, C. J.: ‘‘All that is 
necessary is that the defendant should falsely 
and maliciously cause the act; and he does 
that when he swears falsely, and the act 
would not be done without his so swearing. 
It would be monstrous to say that this does 
not make out the charge. I should be very 
sorry to find any decisions of our courts to that 
effect. Where a man makes a true statement 
of facts upon which the court acts wrongly, 
the grievance, it is true, arises not trom the 
statement, but from the judgment; but it 


104 El. & Bl. 493 (1855). 
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would be monstrous to hold that this is so 
where the statement is maliciously false.’’ 
FitzJohn v. Mackinder,!! which came before 
the English Court of Exchequer Chamber in 
1861, presents the application of this princi- 
_ple under somewhat peculiar and novel cir- 
cumstances. M sued F for a debt. F claimed 
a set-off, in answer to which M produced his 
ledger containing an acknowledgment signed, 
as he swore on the trial, by F. The latter de- 
nied the signature, which he averred to be 
a forgery; but the presiding judge, induced 
partly by M’s testimony, and partly by F’s 
conduct before him, and disbelieving F’s de- 
nial, on his own motion committed him for 
trial and bound M over to prosecute. F was 
subsequently tried for perjury and acquitted ; 
and then brought an action against M for 
malicious prosecution. The jury found that 
the entry had not been signed by F, and that 
M knew this to be so. Williams, J., ordered 
a nonsuit on the ground that the action was 
not maintainable. In the Common Pleas!” his 
ruling was sustained on the ground that the 
committal of F, and the binding over of M to 
prosecute, were the acts of the judge alone, 
although he was in part influenced by the per- 
jury and forgery of M. Willis, J., dissented, 
holding that the order ought not to aid M, 
because occasioned by his own contrivance 
and wrong, and because it was obtained by 
a fraud on the court, and was therefore void 
as a judicial act. But in the Exchequer 
Chamber, where the case was subsequently 
taken, the two lower courts were reversed 
and the action sustained, two judges dissent- 
ing. ‘‘It is beyond dispute,’’ said Cockburn, 
J., ‘‘that independently of the county court 
judge, the prosecution would, under the cir- 
cumstances, have been malicious. Called up- 
on to answer in damages for the injury 
inflicted by it on the plaintiff, the defendant, 
in order to avoid the consequences of a pro- 
ceeding on the face of it, otherwise clearly 
wrongful and actionable, seeks to protect him- 
self by showing that he acted under the order 
of the county court judge. I am disposed to 
concur with my brother Willes, who dissented 
from the majority of the eourt of common 
leas, in thinking that it is not competent to 
the defendant to shelter himself under this 


19C. B. N.S. 500. 
1228 C. B. N. 8. 78 (1860). 





order, seeing that the judge was induced to 
make it through his perjury and fraud. To 
suffer the judge to make such an order without 
informing him of and disabusing his mind of 
the error into which he had been led by wilful 
falsehood, was, as it seems to me, a fraud 
upon the judge, as well as a wrongful act to- 
wards the plaintiff ; and I can not bring myself 
to think that the defendant should be allowed 
to shelter himself under an order having its. 
origin in his own falsehood, and issuing 
through his own fraud.’’ The learned judge 
then referred to Dubois v. Keats,!* where it. 
was held that to an action for a malicious: 
prosecution, it was no answer that the de- 
fendant had been bound over by a magistrate 
to prosecute, where this was the result of the 
defendant’s false and malicious charge, and 
continued: ‘‘I think the same principle may 
well be applied where a man, by his own per- 
jury and fraud, and by an abuse of the confi- 
dence of the court, has led to his being 
appointed to prosecute one whom he knows. 
to be innocent, when by a disclosure of the 
truth, he might af once have prevented such 
a result. I doubt, therefore, whether we 
ought not to go the length of holding that the 
defendant, who, seeing that this order to pros- 
ecute was about to result from his own fraud 
and perjury, did not disabuse the mind of the 
judge, must be responsible for the order itself 
as much as though he had committed the per- 
jury in order to procure it to be made. With- 
out, however, going this far—assuming that 
the defendant ought not to be held responsi- 
ble for the act of the judge in directing the 
prosecution of the plaintiff, I am still of opin- 
ion that the defendant is liable in this action. 
It being clear that the preferring of the 
bill of indictment would otherwise have 
been malicious and unjustifiable, it appears to- 
me that the defendant is relieved from re- 
sponsibility, by his having been bound over to 
prosecute. The only consequences of a per- 
son entering into such a recognizance from. 
failing to perform the condition is the forfeit- 
ure of the recognizance. ‘Though there may 
be a duty to society in a person aggrieved by 
the criminal act of another to bring the of- 
fender to justice, no such legal obligation is 
imposed by law, even upon the party ag- 
grieved, still less upon a stranger; and the 


1311 Ad. & E. 329 (1840). 
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only mode in which a private individual can 
be made to take upon himself the burden of 
prosecuting an offender, is by compelling him 
to submit to be bound in a pecuniary penalty, 
to be forfeited if he fails to comply with the 
condition. But legal obligation there is other- 
wise none. No one ever heard of an indict- 
ment or other proceeding against a party for 
not appearing to prosecute after being bound 
over. The alternative of compliance with the 
terms of the recognizance is simply, as pointed 
out by Lord Denman in Dubois v. Keats, the 
pecuniary loss involved in the forfeiture of 
the recognizance. Lord Denman, in that 
case, goes onto ask: ‘“‘Can a man excuse 
the preferring a charge against a fellow sub- 
ject which he knew to be false, merely be- 
cause he would otherwise have -suffered 
pecuniary loss by forfeiting his recognizance? 
That question again presents itself in the 
present case, and I can not imagine that it 
admits of any other than a negative answer. 
It can not be that a mere pecuniary liability 
to loss can justify a man in indicting and en- 
deavoring to convict one whom, having him- 
self committed the crime which he seeks to fix 
on him, he knows to be innocent.’’ 

There is a material distinction between in- 
stituting a prosecution and merely attending 
a hearing upon a prosecution already com- 
menced; and therefore where the defendants’ 
agent, without their knowledge, had taken out 
a summons charging the plaintiff with stealing 
some of their cattle, and the only part the de- 
fendants took in the matter was to attend the 
hearing as prosecutors before the magistrate, 
it was held that no action would lie. ‘‘How 
can it be said,’’ said Bramwell, J., ‘‘that they 

‘acted without reasonable cause in so attend- 
ing? If they had said, before they had heard 
a word of the evidence, ‘we disavow the pro- 
ceedings,’ they surely would have been acting 
unreasonably ; for it would have been acting 
precipitately, before they knew anything about 
the matter.’’1* 

Joun D. Lawson. 

St. Louis, Mo. 


14 Weston vy. Beeman, 27 L. J. (Ex.) 57 (1857). 








CONSTITUTIONAL LAW — REMEDY AND 
OBLIGATION OF A CONTRACT. 





VIALL v. PENNIMAN. 





Supreme Court of the United States, October Term, 
1880. 

The right, nnder a statute, of an execution-creditor 
of a corporation to arrest and imprison a stockholder 
who is individually liable for the corporate debt, in 
default of corporate er individual assets whereon to 
levy, pertains rather to the remedy than to the obli- 
gation of the contract, on which the judgment and ex- 
ecution is founded, and may be legislated out of ex- 
istence. 


In error to the Supreme Court of the State of 
Rhode Island. ~ 

Mr. Justice Woops delivered the opinion of the 
court: 

The General Statutes of Rhode Island, chapter 
142, contain the following provisions: ‘Sec. 11. 
Every manufacturing corporation included within 
the provisions of this chapter, shall file in the 
town clerk’s office of the town where the manu- 
factory is established, annually on or before the 
15th day of February, a certificate, signed by a 
majority of the directors, truly stating the amount 
of its capital stock actually paid in; the value, as 
last assessed for a town tax, of its real estate ;\ the 
balance of its personal assets, and the amount of 
its debts. Sec. 12. If any of said companies shall 
fail to do so, ali the stockholders of said company 
shall be jointly and severally liable for all the 
debts of the company then existing, and for ail 
that shall be contracted before such notice shall 
be given, unless such company shall have been 
insolvent and assigned its property in trust for the 
benefit of its creditors, in which case the obliga- 
tion to give notice by the filing of such certificate 
shall cease. Sec. 20. Whenever the stockholders 
of any manufacturing company shall be liable, by 
the provisions of this chapter, to pay the debts 
of such company, or any part thereof, their per- 
sons and property may be taken therefor on any 
writ of attachment or execution issued against 
the company for such debt, in the same manner 
as on writs and executions issued against them 
for their individual debts. Sec. 21. The person to 
whom such officers or stockholders may render 
themselves liable as aforesaid, may, instead of the 
proceedings aforementioned, have his remedy 
against said officers or stockholders by bill in 
equity in the Supreme Court.” 

While these provisions of the statute law were 
in force, William Tweedle, of Providence, one of 
the plaintiffs in error, recovered judgment against 
the American Steam & Gas-pipe Company, a 
manufacturing corperation created by the genera 
assembly of Rhode Island, which was subject to 
the provisions above recited. The defendant in 
error was a stockholder in that corporation. The 
certificate required by section 11 had not been 
filed. He was, consequently, individually liable 
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in person and property for the satisfaction of the 
judgment above mentioned. Therefore, the sher- 
iff, to whose hands the execution issued on the 
judgment of Tweedle against the corporation 
eame, for want of goods and chattels of the cor- 
poration or of Penniman, the defendant in error, 
arrested Penniman and committed him to jail. 

While he was in jail, under the commitment, the 
general assembly of Rhode Island, on March 27, 
1877, passed an act ‘defining and limiting the 
mode of enforcing the liability of stockholders for 
the debts of corporations.”’ It was as follows: 
“Section 1. No person shall hereafter be impris- 
ened, or be continued in prison, nor shall the 
property of any such person be attached, upon an 
execution issued upon a judgment obtained 
against a corporation of which such person is or 
was a stockholder. Sec. 2. All proceedings to en- 
force the liability of a stockholder for the debts 
ef a corporation shall be either by suit in equity, 
eonducted according to the practice and course of 
equity, or by an action of debt upon the judgment 
obtained against such corporation; and in any 
such suit or action, such stockholder may contest 
the validity of the claim upon which the judg- 

.ment against such corporation was obtained, upon 

any ground upon which such corporation could 
have contested the same in the action in which 
such judgment was recovered. Sec. 3. All acts 
and parts of acts inconsistent herewith are lkereby 
repealed. Sec. 4. This act shal] take effect from 
and after the date of the passage thereof.”’ 

Penniman did not take, or offer to take, the 
poor debtor’s oath, on the taking of which he 
would have been entitled to discharge from im- 
prisonment, but while he was still in jail under 
said commitment, applied to the Supreme Court 
of the State for his release, by virtue of the pro- 
visions of the act just recited. His discharge was 
opposed by Tweedie, the committing creditor, on 
the ground that the first section of the act, by 
virtue and force of which he claimed to be dis- 
eharged from imprisonment, was repugnant to 
and in violation of section 10, art. I., of the Con- 
stitution of the United States, and was, therefore, 
null and void, because it impaired the obligation 
ef the judgment upon which said commitment 
had been made, and on the contract on which the 
judgment was founded. It was adjudged by the 
Supreme Court that said section was constitu- 
tional and valid, and that by virtue thereof Pen- 
niman was entitied to be discharged from further 
custedy under said commitment, and the court 
discharged him accordingly. ; 

This judgment of the Supreme Court is brought 
here on error for review. 

It is only necessary to consider that part of sec- 
tion one of the act above recited, which relieves a 
party from imprisonment upon an execution is- 
sued on a judgment obtained against a corpora- 
tion, in which he is a stockholder. The defend- 
ant in error invokes that provision of the statute, 
and no other. He was merely relieved from im- 
prisonment, and it is that, and that only, of which 





the plaintiff in error co-:nplains. ‘Statutes that 
are constitutional in part only will be upheld, so 
far as they are not in conflict with the Constitu- 
tion, provided the allowed and prohibited parts 
are severable.’ Packet Co. v. Keokuk, 95 U.S. 
80. So that if so much of the section under con- 
sideration, as relieves a debtor from imprisonment 
for debt, is constitutional, and can be severed from 
the other parts of the enactment, the judgment of 
the Supreme Court of Rhode Island should. be 
affirmed. That part of the sectien of the law as- 
sailed by plaintiff in error, which relates to im- 
prisonment of the debtor, and that which relates 
to the seizure of his property, are entirely distinct 
and independent, and either one can stand and 
be operative, though the other should be declared 
void. We.may, then, in deciding this case, con- 
sider section one asif it read: «No person shall 
hereafter be imprisoned, or be continued im 
prison, * * * * upon an execution issued 
upon a judgment obtained against a corporation 
of which such person is or was a stockholder.”’ 
The only question, therefore, which we are called 
on to decide is, whether this provision of the law, 
which was enacted after the recovery of the 
judgment against the corporation, by virtue of 
which the defendant in error was imprisuned, is a 
law which impairs the obligation of contracts. In 
other words, can a State legislature pass a law 
abolishing imprisonment for debt on contracts 
made, or judgments rendered,when imprisonment 
of the debtor was one of the remedies to which 
his creditor was by law entitled to resort? 

This court has repeatedly and pointedly an- 
swered this question in the affirmative, holding 
such an enactment not to impair the obligation of 
the contract. In Sturgis v. Crowninshield, 4 
Wheat. 122, this court, speaking by Chief Justice 
Marshall, said: ‘‘The distinction between the ob- 
ligation of a contract and the remedy given by the 
legislature to enforce that obligation, has been 
taken at the bar and exists in the nature of things. 
Without impairing the obligation of the contract, 
the remedy may certainly be modified, as the 
wisdom of the nation may direct. Confinement 
of the debtor may be a punishment for not per- 
forming his contract, or may be allowed as a 
means of inducing him to performit. But the 
State may refuse to inflict this punishment, or 
may withhold this means and leave the contract 
in full force. Imprisonment is no part of the con- 


’ tract, and simply to release the prisoner does not 


impair its obligation.” 

The precise question raised in this case came 
before this court in Mason vy. Haile, 12 Wheat. 
370. The case was an acticn of debt, brought in 
the circuit court of Rhode Island, upoa two sev- 
e1al bonds given by the defendant Haile to plaint- 
iff Mason and one Bates, whom the plaintiff sur- 
vived; one of which was executed on the 14th, 
andthe other on the 29th of March, 1814. The 
condition of both bonds was the same, and was as 
follows: **The condition of the above obligation 
is such that if the above-bounden Nathan Haile, 
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now a prisoner in thjs State’s jail in Provi- 
dence, within the county of Providence, at the 
suit of Mason and Bates, do and from hence- 
-forth continues to be a true prisoner in the cus- 
tody, guard and -safe-keeping of Andrew Water- 
man, keeper of said prison, within the limits of 
said prison, until he shall be lawtully diseharged, 
without committing any manner ot escape or es- 
capes during the time of restraint, then this obli- 
gation to be void, or else to remain in full force 
and virtue.”” To the declaration upon these bonds 
the defendant pleaded, in substance, that in June, 
1814, after giving the bonds, he presented a peti- 
tion to the legislature of Rhode Island, praying 
for relief and the benefit of an act passed in June, 
1756, entitled ‘“‘An act for the relief of insolvent 
debtors.”” That in February, 1816, the legislature, 
upen due hearing, granted the prayer of his peti- 
tion, and passed the following resolution: ‘On 
petition of Nathan Haile, of Foster, praying for 
the relief therein stated, that the benefit of an act 
passed in June, 1756, for the relief of insolvent 
debtors, may be extended to him. Voted, that 
the prayer of the petition be, and the same is, 
hereby granted.’’ That the defendant afterwards, 
in pursuance of said resolution and of the laws 
of the State, received, in due form, from 
the proper court, a judgment that he should be, 
and was thereby, fully discharged from all the 
debts, duties, contracts anddemands, * * * * 
and from all imprisonment, arrest. and restraint 
of his person therefor.’’ To this plea a demurrer 
was filed, and the judges of the circuit court be- 
ing divided in opinion as to the suppressing of the 
plea, the question was certified to this court for 
final decision. The case was argued by Mr. Web- 
ster for the plaintiff. He urged that the act of 
the legislature of Rhode Island of February. 1816, 
liberating the person of defendant from impris- 
onment, and reviving in his favor an obsolete in- 
solvent act of the colonial legislature passed in 
1756, and which was no longer in force, was, in 
the strictest sense, a law impairing the obligation 
of contracts; that it interfered with an actually 
vested right of the creditor, acquired under exist- 
‘ing laws and entitling him to « particular remedy 
against the person of his debtor; that, upon the 
narrowest construction which had ever been given 
to the prohibition in the Constitution of the 
United States, it impaired the obligation of the 
bonds; that the obligation of these bends was 
entirely destroyed by the legislative act, which 
was not a general law, but a private act profess- 
edly intended for the relief of the party in the 
particular case. : 

But this court held the plea good, and the reso- 
lution of the legislature of Rhode Island by which 
the defendant was discharged from imprisonment 
a valid and constitutional enactment. The court 
said: ‘‘Can it be doubted but the legislature of 
the States, so far as relates to their own process, 
have a right to abolish imprisonment for debt al- 
together, and that such law might extend to pres- 
ent as well as future imprisonment? Weare not 





aware that such a power in the States has ever 
been questioned. And if such a general law 
would be valid under the Constitution of the 
United States, where is the prohibition to be 
found that denies to the State of Rhode Island 
the right of applying the same remedy to individ- 
ual cases. Such laws merely act on the remedy, 
and that in part only. - They do not take away the 
entire remedy, but only so far as imprisonment 
forms a part of such remedy. The doctrine of this 
court in the case of Sturgis v. Crowninshield, 4 
Wheat. 200, applies with full force to the present 
case.”” Mr. Justice Washington dissented from 
the opinion in the case, but concurred in so much 
as related to the discharge of the defendant from 
imprisonment. He remarked: “It was stated in 
Sturgis v. Crowninshield, that imprisonment 
of the debtor forms no part of the contract, and, 
consequently, that a law which discharges his 
person from imprisonment does not impair its ob- 
ligation. This I admit, and the principle was 
strictly applicable to a contract for money. * * * 
I admit the rights of a State to put an end to im- 
prisonment for debt altogether.’’ So in Burr v. 
Houghton, 9 Peters, 359, this court said: ‘There 
is no doubt that the legislature of Ohio possessed 
full constitutional authority to pass laws whereby 
insolvent debtors should be released or protected 
from arrest or imprisonment of their persons, on 
any action for any debt or demand due them. 
The right to imprison constitutes no part of the 
contract, and the discharge of the person of the 
party from imprisonment does not impair the ob- 
ligation of the contract, but leaves it in full force 
against his property and effects.’’ See, also, Von 
Hoffman v. Quincy, 4 Wall. 553, and Tennessee v. 
Sneed, 96 U.S. 69. ' 

The general doctrine of this court on 
this subject may be thus stated: In modes 
of proceeding and forms to enforce’ the 
contract the legislature has the control, and may 
enlarge, limit or alter them, provided jit does not 
deny a remedy or so embarrass it with conditions 
or restrictions as seriously to impair the value of 
the right. Brenson v. McKenzie, 1 How. 31; 
Von Hoffman v. Quincy, 4 Wall. supra; Tennessee 
v. Sneed, 96 U.S. supra. 

The result of the decisions of this court, above 
quoted, is that abolition of imprisonment for debt 
is not of itself such a change in the remedy as 
impairs the obligation of the contract. 

Our conclusion is, therefore, that the judgment 
of the Supreme Court of Rhode Island must be 
affirmed. 
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CONSTITUTIONAL LAW—PUBLIC SCHOOLS 
—SEPARATE SCHOOLS FOR WHITE AND 
COLORED PUPILS. 





BOARD OF EDUCATION v. TINNON. 


Supreme Court of Kansas, September, 1881. 


Sections 2 and 9, chapter 122, article 11, of the laws 
of 1876, relating to cities of the second c!ass, Comp. 
Laws of 1879, pp 846 and 847, read as follows: ‘‘Sec. 
2. In each city governed by this act, there shall be es- 
tablished nnd maintained a system of free common 
schools, which shall be kept open not less than three 
nor more than ten months in any one year, and shall 
be free to all children residing in such city between 
the ages of tive and twenty-one years. But the board 
of education may, where school-room accommoda- 
tions are insufficient, exclude for the time being, 
children between the ages of five and seven years. 
Sec. 9. The board of education shall have power to 
elect their own officers,except the treasurer; to make 
their own rules and regulations, subject to the provi- 
sions of this article; to organize and maintain a sys- 
tem of graded schools; to’ establish a high school 
whenever in their opinion the educational interests of 
the city demand the same, and to exercise the sole 
control over the schools and’ school property of the 
city.’’ The Fourteenth Amendment to the Constitu- 
tion of the United States provides, among other 
things, as follows: ‘‘Sec. lt. All persons born or nat- 
uralized in the United States, and subject to thejuris- 
diction thereof, are citizens of the United States and 
of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the priv- 
ileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty 
or property, without due process of law, nor deny to 
any person within its jurisdiction the equal protection 
of the laws.’’ Assuming, for the purposes of this 
case, that the legislature has the power to authorize 
the board of education of any city, or the officers of 
any school district, to establish separate schools for 
the education of white and colored children, and to 
exclude the colored children from the white schools 
notwithstanding the Fourteenth Amendment to the 
Constitution of the United States; yet, Held, that the 
legislature has not passed any act giving any such 
power or authority to the boards of elucation of cities 
of the second class; and, Held, further, that boards 
of education of cities of the second class have no 
power to exclude colored children from any of the 
schools of the city, where there is no reason for their 
exclusion, except merely that they are colored. 


VALENTINE, J., delivered the opinion of the 
court: 

This was an action of mandamus brought by 
Leslie Tinnon, a colored boy, of school age, by 
his next friend, Elijah Tinnon, to compel the 
Board of Education of the City of Ottawa, and 
William Wheeler, the principal of the public 
schools of said city, to admit the plaintiff to at- 
tend one of such public schools. A trial was had 


in the court below by the court without a jury 
and judgment was rendered in favor of the plaint- 
iff and against the defendants, and a peremptory 
writ of mandamus was ordered; to all of which 
the defendants below excepted, and now bring 
the case to this court for review. 





In the court below the pleadings were so framed, 
and admissions were so nmde, that the only ques- 
tion presented to the court below for decision 
was, whether the board of education of a city of 
the second class has the power to establish sepa- 
rate schools for white and colored children, and 
to exclude colored children from the schools es- 
tablished for white children, for no other reason 
than that they are colored children? As before 
stated, the court below decided that the board of 
education had no such power. The statutes of 
this State having application to this question, read 
as follows: 

“Sec. 2. In each city governed by this act there 
shall be established and maintained a system of 
free common schools, which shall be kept open 
not less than three nor more than ten months in 
any one year, and shall be free to all children re- 
siding in such city between the ages of five and 
twenty-one years. But the board of education 
may, where school-room accommodations are in- 
sufficient, exclude for the time being, children 
between the ages of five and seven years.”’ 

“Sec. 9. The board of education shall have 
power to elect their own officers, except the treas- 
urer; to make their own rules and regulations, 
subject to the provisions of this article; to organ- 
ize and maintain a system of graded schools; to 
establish a high school whenever, in their epin- 
ion, the educational interests of the city demand 
the same, and to exercise the sole contrel over the 
schools and school property of the city.”’ 

These statutes were passed in 1876. Laws of 
1876, chap. 122, art. 11, p. 269, sec. 2; p. 271, see. 
9, Comp. Laws of 1879, pp. 846, 847. 

For the purposes of this case we shall assume 
that the legislature has the power to authorize 
the board of educaticn of any city, or the officers 
of any school district, to establish separate schools 
for the education of white and colored children, 
and to exclude the colored children from the white 
schouls, notwithstanding the Fourteenth Amend- 
ment to the Constitution of the United States; 
and there are decisions in some of the States 
which sustain such authority. State v. McCann, 
21 Ohio St. 198; Cory v. Carter, 48 Ind. 337; 
Ward v. Flood, 48 Cal. 36; Bertonneau v. Direct- 
ors of the City Schools, 3 Woods, 177. But still 
this power of the legislature may be doubted. 
Strauder v. West Virginia, 100 U. S. 303; see, al- 
so, Ex parte Virginia, 100 U. S. 339; Slaughter 
House Cases, 16 Wall. 36; Neal v. State of Dela- 
ware, United States Supreme Court, May, 1881; 
23 Alb. L. J. 466; 12 Cent. L. J. 514. The Four- 
teenth Amendment provides, among other things, 
as follows: 

**Sec. 1. All persons born or naturalized in the 
United States and subject to the jurisdiction 
thereof, are citizens of the United States and of 
the State wherein they reside. No State shall 
make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States, nor shall any State deprive any person of 
life, liberty or property, without due process of 
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law, nor deny to any person within its jurisdiction 
the equal protection of the laws.” 

In the case of Strander v. West Virginia, 100 
U. 8. 307, the court uses the following language: 

*‘It—the Fourteenth Amendment to the Consti- 
tusion of the United States—ordains that no State 
shall make or enforce any laws which shall 
abridge the privileges or immunities «f citizens 
of the United States,” evidently referring to the 
newly-made citizens, who, being citizens of the 
United States, are declared to be citizens also of 
the State in which they reside. It ordains that 
no State shall deprive any person of life, liberty 
or property, without due process of law, or deny 
to any. person within its jurisdiction the equal 
protection of the laws. What is this but declar- 
ing that the lawin the States shall be the same 
for the black as for the white; that all persons, 
whether colored or white, shall stand equal before 
the laws of the States; and, in regard to the col- 
ored race, for whose protection the amendment 
was primarily designed, that no discrimination 
shall be made against them by law because of 
their color. The words of the amendment, it is 
true, are prohibitory, but they contain a necessary 
implication of a positive immunity, or right,most 
valuable to the colored race—the right to exemp- 
tion from unfriendly legislation against them dis- 
tinctively as colored—exemptions from legal dis- 
criminations, implying inferiority in civil society, 
lessening the security of their enjoyment of the 
rights which others enjoy, and discriminations, 
which are steps towards reducing them to the 
condition of a subject race.” 

The question whether the legislatures of States 
have the power to pass laws making distinctions 
between white and colored citizens, and the ex- 
tent of such power, if it'exists, isa question which 
can finally be determined only by the Supreme 
Court of the United States; and hence, we pass 
this question and proceed to the next, over which 
we have more complete jurisdiction. 

Has the legislature of the State of Kansas given, 
or attempted to give, to the boards of education 
of cities of the second class the power to estab- 
lish separate schools for the education of white 
and colored children, and to exclude from the 
schools established for white children all colored 
children for no other reason than that they are 
colored children? Prima facie, this question should 
be answered in the negative. The tendency of 
the times is, and has been for several years, to 
abolish all distinctions on account of race, or 
color, or previous conditions of servitude, and to 
make all persons absolutely equal before the law. 
Therefore, unless it appears clear, beyond all 
question, that the legislature intended to author- 
ize such distinctions to be made, we should not 
hold that any such authority has been given, and 
we certainly should not expect to find that the 
legislature had given any such authority during 
the Centennial year of 1876, when the minds of 
all men were inclined to adopt the most cosmo- 
politan views of human rights, and not to adopt 





any narrow or contracted views founded merely 
upon race, or color, or clan, or kinship. It is true 
that in cities of the first class, which included up 
to within a year past only the City of Leaven- 
worth, the power to make such distinctions ex- 
isted; but this power has always existed in the 
City of Leavenworth, from its earliest territorial 
days down to the present time, and was given to 
such city at first as a mere matter of local con- 
cern, and at a time when the prevailing opinions 
of men were very different from the prevailing 
opinions of men at the present day. The first act 
passed by the State legislature, giving such power 
to the City of Leavenworth, will be found in the 
Compiled Laws of 1862, pp. 395 and 396, secs. 18 
and 19; and the power was then expressly given 
to such city, and not left for mere inference or 
conjecture. See, also, Comp. Laws of 1879, p. 
843, sec. 142. This last-mentioned act will now 
apply to two other cities, as well as to the City of 
Leavenworth, and the power is expressly given. 

The tendency of the present age is not to make 
any distinctions with regard to schoo! children, 
except to classify them with reference to their 
studies and place them in classes in whieh they 
properly belong. All kinds of children are usual- 
ly allowed to go to the same schools, and ail 
kinds of children are usually placed in the same 
classes. Boys and girls not only go to the same 
schools, but are placed in the same classes; and 
even colleges are now opening their doors for the 
education of both sexes; and is it not better that 
this should be so? Is it not better for the grand 
aggregate of human society, as well as for indi- 
viduals, that all children should mingle together 
and learn to know each other? At the common 
schools, where both sexes and all kinds of chil- 
dren mingle together, we have the great world in 
miniature; there they may learn human nature in 
all its phases; with all its emotions, passions and 
feelings; its loves and hates; its hopes and fears; 
its impulses and sensibilities; there they may 
learn the secret springs of human actions; and 
the -attractions and repulsions, which lead with 
irresistible force to particular lines of conduct. 
But, on the other hand, persons, by isolation, may 
become strangers even in their own country; and 
by being strangers, will be of little benefit either 
to themselves or to society. As a rule, people 
can not afford to be ignorant of the society which 
surrounds them; and as all kinds of people must 
live together in the same society, it would seem 
to be better that all should be taught in the same 
schools. 

The Supreme Court of Iowa seems to have taken 
the same view of this subject that-we have taken, 
—that is, that unless the legislature has clearly 
conferred power upon the school boarés to estab- 
lish separate schools for the education of white 
and colored children, no such power has been. 
conferred. Under a statute which reads: ‘In 
each sub-district there shall be taught one or 
| more schools for the education of youth between 
the ages of five and twenty-one years,” the Su- 
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preme Court of Iowa held that the school board 
could not establish separate schools for the edu- 
eation of white and colored children, and could 
not exclude colored children from attending 
schools established for the white children alone. 
Sec. 12, chep. 173, Laws of Iowa of: 1863, as 
amended by sec. 8, chap. 143, Laws of Iowa of 
1866; Clark v. Board, etc., 24 Lowa, 266; Smith 
v.. Directors, ete., 40 Iowa, 518; Dove v. Inde- 
pendent School District, 41 Iowa, 539. 

Now,we do not think that the legislature of 
Kansas has clearly conferred power upon the 
school boards of cities of the second class to es- 
tablish separate schools for the education of white 
and colored children. We do not think that the 
legislature has even been silent upon the subject. 
But, by the clearest implication, if * not in express 
terms, they have prohibited the boards from es- 
tablishing any such schools. Said sections 2 and 
9 of the Laws of Kansas of 1876, provide for a 
system of free schools in cities of the second 
class, giving the board of education plenary power 
over them. The board can organize a system of 
graded schools, establish a high school, and exer- 
cise sole control over the schools and school prop- 
erty: provided, always (under section 2), that 
they ‘‘maiatain a system of free common schools.”’ 
**Free to all children residing in such city,” of 
proper ages. Now, if only one school out of all 
the schools of a city of the second class is free for 
colored children to attend, is that maintaining 
common schools free to all the children of the 
city? In the case of Railroad Company v. Brown, 
17 Wall. 446, in which the Supreme Court of the 
United States construed an act of Congress grant- 
ing certain privileges to a railroad company, and 
also enacting that **no person shall be excluded 
from the cars on account of color;’’ the court 
‘held that this meant that persons of color should 
travel in the same cars that white ones did, and 
along with them in such cars; and that the enact- 
ment was not satisfied by the company’s pro- 
viding cars assigned exclusively to people of 
color, though they were as good as those which 
they assigned exclusively for white persons, and 
in fact the very cars which were, at certain times, 
assigned exclusively to white persons.’’ ‘That is, 
under this decision, railroad cars are not free toa 
person who is excluded from all but one of them; 
and, on the same principle, schools are not free to 
a person who is excluded from all but one of them. 

We suppose that the board of education of a 
city of the second class may grade the schools in 
such city, and then require that all children be 
placed in their proper grades. This is for the in- 
terest of education, and the statute expressly 
authorizes it. We also suppose that the board of 
education may divide the city territorially into 
districts, building school houses in each district, 
and may then require that children shall attend 
school only in their own district. This would al- 
so be in the interest of education. Generally such 
a thing would be founded ‘upon convenience, and 
sometimes upon necessity. But the power to di- 





vide a city territorially into districts does not in- 
clude or prove the power to divide the city 
according to rave, color, nationality or descent. 
What good reason can exist for separating two 
children, living in the same house, equally intel- 
ligent, and equally advanced in their studies, and 
sending one, because he or she is black, to a 
school-house in a remote part of the city, past sev- 
eral school-houses nearer his or her home, while the 
other child is permitted, because he or she is 
white, to go to a school within the distance of a 
block? No good reason can be given for such a 
thing, ard the legislature has not authorized it or 
attempted to authorize it to be done. It has been 
suggested that the board of education might es- 
tablish separate schools for males and females; 
and, therefore, that they might establish separate 
schools for white and colored children. Now, the 
premise is not admitted, and the conclusion is a 
non sequitur. It is not admitted that the legisla- 
ture has the power to authorize the board to es- 
tablish separate schools for males and females 
(Const., art. 3, sec. 23); nor is it admitted that 
the legislature has even attempted to do so; and, 
besides, even if the legislature had the power to 
authorize separate schools for males and females, 
and had attempted to exercise it, still it would not 
even then follow that the board of education 
could establish separate schools for white and col- 
ored children. There are greater differences ex- 
isting between males and females of the same 
race, and occupying the same condition in life, 
except as to sex, than there are between any two 
males, or any two females of different races, who 
reside in Kansas, and whose conditions are sub- 
stantially equal, except as to race. This is recog- 
nized by the fact that we allow male citizens of 
all races to vote, while we do not allow female 
citizens of any race to vote. There are physiolog- 
ical differences, and differences in wants and 
needs, and modes of life, existing between males 
and femules of the same race, which do not exist 
between males of different races, or females of 
different races. Hence, the power to establish 
separate schools for males and females, even if it 
were admitted, would not either include or prove 
the power to establish separate schools for child- 
ren of different racos, and especially it would not 
include or ‘rove the power to establish separate 
schools for children of African descent. If the board 
has the power, because of race,to establish separate 
schools for children of African descent, then the 
boaid has the power to establish separate schools 
for persons of Irish descent, or German descent; 
and if it has the power, because of color, to es- 
tablish separate schools for black children, then it 
has the power to establish eeparate schools for 
red-headed children and blondes. We do not 
think that the board has any such. power. We 
have conceded, for the purposes of this case, that 
the legislature has the authority to confer such 
power upon school boards; but, in our opinion, 
the legislature has not exercised, or attempted to 
exercise any such authority. 
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This decision is not in conflict with any deci- 
sion that we are aware of; but it is supported by 
the decisions in Iowa. The decisions referred to 
by tne counsel for plaintiffs in error, defendants 
below, are either all very old and rendered before 
the war, or are founded upon statutes expressly 
authorizing separate schools for white and col- 
ored children; while in this State, our statutes 
have been recently enacted; and as we construe 
them, they do not authorize the establishment of 
any such separate schools; and hence, the deci- 
sions referred to by counsel have no application 
to this case. It must be remembered that, unless 

- some statute can be found authorizing the estab- 
lishment of separate schools for colored children, 
no such authority exists; and we have been 
unable to find any such statute, and none has been 
pointed out to us. 

The judgment of the court below, we think, is 
correct, and therefore it will be affirmed. 

. Horton, C. J., concurring. 

BREWER, J., dissenting. 

I am unable to concur with my associates in the 
opinion filed in this case, and will state briefly 
the grounds of my dissent. 

The arguments advanced by my brother Valen- 
tine seem to me more properly arguments for the 
consideration of the legislature, as to the wisdom 
and policy of school legislation, than as correctly 
expounding the legislation which already exists. 
The question is not whether white and colored 
children ought to be educated together, but what 
power of classification and control has been given 
by the legislature to boards of education, in cities 
of the second class. — 2 

I dissent entirely from the suggestion that un- 

der the 14th amendment of the Federal Constitu- 
tion, the State has no power to provide for separate 
schools for white and colored children. I think, 
notwithstanding such amendment, each State has 
the power to classify the school children, by color, 
sex or otherwise, as to its legislature shall seem 
wisest and best. And to that view I think the 
general current of authority, both in State and 
Federal courts, tends. 
_ Believing that the single question is one of the 
power granted, I turn to the statutes to ascertain 
the extent of that power. Sec. 158, chap. 92, 
Comp. Laws 1879, provides that the board of edu- 
cation shall exercise sole control over the schools 
and school property of the city. 

If this stood alone, there could be little doubt 
of their power of classification; but sec. 151 pro- 
vides that there shall be established and main- 
tained a system of free common schools, “‘which 
shall be free to all children residing in such city.”’ 
There is also given authority to establish graded 
schools. From these provisions it is argued that 
the limit of classification is scholarship. 

Graded schools may be established, but when 
established, any scholar of any grade is free to at- 
tend any school of that grade in the city. 

Any classification by color is said to be a tres- 
pass on the freedom of the schools. It does no, 





Seem to me that the opinion of the majority of the 
court is consistent with itself; it concedes that the 
board of education may divide the city, territori- 
ally, into districts, and require the children in one 
district to attend the schools of that district; and 
it suggests that possibly a classification by sex 
might be allowed, but no section of the statute is 
pointed out which recognizes any such classifica- 
tion. ' 

If classification by color is prohibited by that 
clause, which says that all schools shall be free to 
all children residing in such city, I can not see 
why classification by sex, as well as by district, 
is not equally prohibited. Classification by dis- 
trict may be more reasonable and in the in- 
terest of education, while classification by 
color may be unreasonable and deserve con- 
demnation; but the question before us is 
not one of policy, but one of power. And 
when the legislature provides that schools 
shall be free to all children of the city, it means 
that each child shall select for itself what school, 
anywhere in the city, of its grade of scholarship 
it shall attend, or else that the board of education, 
in the exercise of its sole control, may classify 
the scholars by territory, sex or color, as it shall 
deem wisest and best, providing only that to each 
child is secured equal school advantages. The 
latter, I think, is the true construction. The Cen- 
stitution, art. 2, sec. 23, reads: ‘The legislatuve,- 
in providing for the formation and regulation of 
schools, shall make no distinction between the 
rights of males and females.” 

I have never understood, and do not yet under- 
stand, that that s&ction compels co-education of 
the sexes. All I understand that to mean is, that 
equal advantages be secured to the boys and to 
the girls, leaving the matter of the separate, or 
co-education, to be settled by the wisdom of the 
legislature. In like manner, I think free schools 
means every school advantage to every child, 
leaving questions of classification by territory, 
sex or color, to be determined by the wisdom of 
the local authorities. Forinstance, I do not think 
a child in North Lawrence can insist upon going 
to a school in South Lawrence, simply because he 
dislikes the teacher in North Lawrence. I think 
the Board of Education in the City of Lawrence 
has the power to limit his attendance to the 
schools of North Lawrence, notwithstanding the 
guarantee of the freedom of the public schools. 
I think, likewise, that a girl in Lawrence has not 
the right to demand admission to a school in that 
city attended only by boys, when a school of like 
advantages and attended only by girls is, by or- 
der of the board of education, open to her. The 
same rule also, in my judgment, .controls in ref- 
erence to color, as to sex or territory. Freedém 
of the schools means that the schools, as a whole, 
shali be free, and not that each school shall be 
free to everybody. Suppose the children all 
wanted to go to one school, and the parents all 
joined in that desire, can they overflow the one 
room and leave the other rooms vacant? Has the 
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board no control? Can it compel no classification? 
And, if it has the right to classify, whose judg- 
ment controls as to such classification, that of the 
board of education elected by the community, or 
that of the courts? I think the former. 

I see no half-way place; under the power of 
sole control the board of education has the power 
to classify, as it shall seem best, so far as is not in 
terms prohibited; or else under the provision for 
freedom of schools each child may determine for 
itself what school of its grade of scholarship, in 
the city, it will attend, irrespective of any ques- 
tion of territory, sex or color. Believing the 
former the true interpretation of the statute, I am 
compelled to dissent from. the opinion of the court. 

In this connection I may also refer to the dis- 
senting opinion of Mr. Justice Wright, of the 
Supreme Court of Iowa, 24 Iowa, 266, as ex- 
pressing my views. 





ASSIGNMENT OF SECURITY — PRESUMP- 
TION— COLLATERAL. 





EBY v. HOOPES. 





Supreme Court of Pennsylvania, June 6, 188T. 


In the absence of evidence tending to show an in- 
tention to pay and receive the securities assigned as 
satisfaction of the debt in whole or in part, the law 
presumes that they were assigned only as collateral. 
The duty of establishing the contrary is upon the 
debtor, and if he fails to perform if, the law makes the 
inference positive. 


Error to the Court of Common Pleas of Lan- 
caster County. 

GREEN, J., delivered the opinion of the court: 

The learned judge of the court below, in his 
general eharge, correctly stated the law relative 
to the assignment of securities by a debtor to a 
ereditor. Whether such assignmentis in payment 
or as collateral security, is certainly a question of 
intention depending upon the testimony in the 
particular case. In the absence of evidence tend- 
ing to Show an intention to pay and receive the 
securities assigned as satisfaction of the debt, in 
whole or in part, the law presumes that they were 
assignéd only as collateral. The duty of estab- 
lishing the contrary is affirmative, and it rests up- 
on the debtor. If he fails to perform this duty, 
the law makes a positive inference that the as- 
signment.is only as collateral security, and that 
inference is substantial evidence upon which the 
ereditor may rely. The circumstanee that the as- 
signment of the security is absolute in form is of 
bo consequence on the question of intention, be- 
cause the assignment simply operates to transfer 
the title. Noris the legal effect of the assign- 
ment dependent upon other relations which may 
subsist between the parties. Whether they be 


husband and wife, or parent and child, or strang- 





ers in blood, ean make no difference when the one 
relation of debtor and creditor is under consider- 
ation, and there are no special circumstances af- 
fecting the case. In Leas v. James,105S. & R. 
315, this court said, Tilghman, C. J.: ‘‘When the 
defendants set up the assigninent of the bonds as 
a payment, it is incumbent on them to prove that 
it was so intended. The writing itselt shows no 
such thing, and in cases where a chose in action 
is assigned by the debtor to the creditor, I think 
the presumption is that it was not intended as an 
absolute payment, unless it is so espressed. The 
reason of this presumption is that such an assign- 
ment is not in its nature a payment. It puts no - 
money in the hands of the creditor, but only gives 
him the means of collecting money from another.”’ 

We said in the case of Perit v. Pittsfield, 5 
Rawle, 171: ‘*The general principle is, that prop- 
erty placed by the debtor in the hands of the 
creditor is not to be construed as received in full 
discharge of the debts, unless that plainly appears 
to have been the intention of the parties.”’ 

In Jones v. Johnson, 3 W. & S. 278, Gibson, C. 
J., said: ‘“*There are presumptions which operate 
even in cases of intention as prima facie evidence 
on the one side or the other; for instance, that a 
bond giyen by a stranger after the debt incurred 
was accepted as collateral security.’ The learned 
judge of the court below, in his answer to the de- 
fendant’s third point, said: **When an absolute 
assignment is made »y a husband to a wife of a 
judgment or mortgage, there is no presumption 
of law that it or they are assigned as collateral 
security, independent of prqof that they were so 
accepted.”’ Asan abstract proposition, independ- 
ent of any relation of debtor and creditor exist- 
ing between the husband and wife, this is true; 
but it is said, in an action at law where that rela- 
tion does exist, and the husband, who is the 
debtor, is seeking to have an inference of payment 
affixed toa mere transfer of security by himself 
to his wife, because it was absolute in form; when 
said in such 2 connection, and between parties so 
circumstanced, it tended to mislead the jury, and 
was, therefore, erroneous. 

This is still more apparent rere we consider 
the answer to the defendant’s fourth point, which 
was, ‘that there is no evidence that either the 
Lewis mortgage or the Markwood judgment was 
assigned as collateral,’ to which the court an- 
swered, ‘*that they have no knowledge of such ev- 
idence, but that the evidence in the case is for the 
jury, and whether there is sttch evidence is for the 
jury to determine.”” This answer entirely ignores 
the force of the legal presumption, which is in it- 
self evidence that the securities in question were 
assigned as collateral. 

This evidence there was inthe case, and the 
the court should have so suid to the jury, instead 
of leaving it to them to say whether there was 
any such evidence. Upon these two answers the 
jury were at liberty to infer that, unless there was 
affirmative evidence on the part of the plaintiff. 
showing that the mortgage and bond were taken 
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as collateral only, they were really taken as pay- 
ment. This would shift the burden of proof from 
the debtor to the creditor, who required no proof, 
having already a legal presumption, which in it- 
self was evidence that the assignment was as col- 
lateral and notas payment. For these reasons 
the judgment must be reversed. 

Judgment reversed, and a venire facias de novo 
awarded. 








ABSTRACTS OF RECENT DECISIONS. 





SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 


CONSTITUTIONAL LAW—OBLIGATION OF CON- 
TRACTS—FEDERAL COURTS — JURISDICTION.— 
This was a proceeding by the attorney-general of 
Louisiana against the State auditor and the State 
treasurery, for an injunction to prevent the payment 
of $2,500,000 of State bonds, which had beenis- 
sued under the act of April 20, 1871, to relieve the 
State of its obligation to guarantee the second 
mortgage bonds of the New Orleans, Mobile and 
Chattanooga R. Co. The material allegation was 
that the issue of these bonds was an attempt to cre- 
ate a further debt of $2,500,000, when the limit to 
the State debt,fixed at $25,000,000 by the Constitu- 
tion of 1870, had already been exceeded. ‘The 
New Orleans, Mobile & Texas R. Co, intervened 
as the successor of the New Orleans, Mobile & 
Chattanooga R. Co,, and the temporary injunc- 
tion was dissolved. Afterwards, on appeal to the 
State Supreme Court, the order of dissolution 
was reversed, and the cause remanded for further 
proceedings. Williams and Guion were allowed 
to intervene as holders of three of the bonds,pay- 
ment of which was sought to be enjoined. The 
superior court declared the bonds void, and the 
injunction was made perpetual. This decree was 
affirmed by the Supreme Court, and the present 
writ of error sued out by Guion and Williams. It 
is urged that this court has no jurisdiction, and 
the writ should be dismissed, because the decision 
rested entirely on the construction of the Consti- 
tution and laws of a State, and no question of 
Federal law is involved init. But it is claimed 
by the intervenors that the bonds are founded on 
an obligation which existed prior to the constitu- 
tional amendment, and did not therefore add to 
the debt whieh existed when that amendment was 
adopted. The bonds were issued under the act of 
April 20, 1871, after the amendment which went 
into effect in December, 1870. Therefore, if the 
bonds were a new debt, they were within the 
meaning of the amendment and void. If they 
were in effect a new security given for an old 
debt, they were not within its meaning. The 
statute under which they were issued provided 
briefly: 1, that the governor should subscribe for 


. 





twenty-five thousand shares of the capital stock 
of the railroad; 2, that the issue of bonds and 
subscription of stock should extinguish the liabil- 
icy of the State upon the guarantee, and that the 
railroad company should file a release with the 
secretary of state; and that the railroad company 
should enter ints an express agreement with the 
State to complete its road between Vermillion- 
ville and Shreveport within six months; 3, that 
bonds should be issued to pay said subscription, 
etc. What was the obligation of the State in this 
matter, prior to the act of 1871, and at the time 
the constitutional limitation of its debt became 
effectual? and what obligations are assumed by 
the issue of these bonds? The State. by the former 
law, was to become surety, without any vther 
consideration than desire for the construction of 
the road, for the bonds of the company. By the 
new amendment she became absolute debtor, and 
gave her own bonds. By the former law she had 
avery stringent provision to secure her from loss 
for the use of her name as indorser of the bonds of 
the company. By the new amendment she agrees 
unconditionally to pay $2,500,000 of money, with no 
security for its repayment and no indemnity against 
loss. Under the former act she might never have 
been called on to indorse the bonds,as the condi- 
tions might never have been complied with, and if 
so called on, would perhaps have been held secure 
against loss by the provision for mortgage And 
sinking fund on a road to be constructed befcre 
the guarantee was indorsed on the bonds. And 
in fact it now appears very improbable that she 
would ever have been called on to indorse any 
bonds not already indorsed when the present bonds 
were issued. Instead of a mere promise to in- 
dorse bonds of the company, with a fair security 
against loss, with a reasonable ground of belief 
that the right to call for this guarantee would 
never arise, the State, by the new statute, sub- 
scribes for and purchases $2,500,000 of the stock 
of the company, gives its bonds for it, and be- 
comes the debtor of the company for that amount. 
By the new arrangement the State became trans- 
formed from a possible creditor of the company, 
with security for its debt, into a debtor of the 
company with nothing to show for it but some 
worthless stock. It seems impossible to hold that 
this is in any just sense a redemption of a former 
obligation. It. is equally impossible to hold that 
this is in any just sense a redemption of a former 
obligation. It is equally impossible to hold that 
the issue of these bonds, if valid, did not for the 
first time create a debt in regard to this transac- 
tion. There was no debt before this. There was 
no fixed obligation. No certain liability. No 
strong reason to believe that her promise would 
ripen into any absolute debt on her part. The 
new arrangement was the creation of an uncon- 
ditional debt of two and a half million dollars,. 
and within the constitutional prohibition. Af- 
firmed. In error to the Supreme Court of the 
State of Louisiana. Opinion by MILLER, J.— 
Williams v. State of Louisiana. 
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MUNICIPAL AID TO RAILROAD CORPORATIONS 
—STATUTES, PUBLIC AND PRIVATE—CONSTITU- 
TIONAL Law. —1..An act which legalizes and 
makes valid elections held by the people of a 
county, on the question of issuing negotiable 
bonds of a couuty, in aid of certain railroads 
therein named,and which authorizes all the town- 
ships under township organization along the line 
of a railroad, to subscribe to the stock and issue 
bonds in payment, isa public and nota private 
act. This iz especially the case when the act pur- 
portsto be an amendment of a former act, which 
is expressly declared in one of its sections to be a 
public act. 2. An act is passed under which two 
railroads previously incorporated are consolidat- 
ed, and conferring all the rights and privileges of 
one of the separate roads on the consolidated one: 
Held, that the fact of consolidation did not so dis- 
solve one of the separate corporations as to ren- 
der inoperative,for want of a subject, an act passed 
after the consolidation, purporting to amend the 
act incorporating the separate road, and that the 
rights conferred by the amended act vested in the 
consolidated road. 3. An act purporting in its 
title to be an amendment to an act of incorpora- 
tion of a railroad company, and legalizing clec- 
tions held, by certain counties to subscribe to its 
stock and issue bonds in payment, although hav- 
ing reference ‘o other railroads, does_not violate 
the section of the Illinois Constitution requiring 
acts to embrace but one object, and that object to 
be expressed in the title; or, if unconstitutional 
as tu parts, is valid as to the part authorizing the 
issue of the bonds in suit. Affirmed. In error 
to the Circuit Court of the United States for the 
Southern District of Nlinois. Opinion by Woops, 
J.—Town of Unity v. Burrage. 


MUNICIPAL BONDS—IRREGULARITIES IN THE 
IssuUE—RATIFICATION BY THE LEGISLATURE.— 
The town commissioners, who were authorized by 
statute to issue bonds under certain restrictions, 
and dispose of them for money at not less 
than par, which money was to be employed in 
the purchase of stock in a certain railroad com- 
pany, failed to comply with the terms of the 
statute, and issued the bonds without obtaining 
the consent of the tax-payers, as required by the 
statute; exchanged them for stock instead of sell- 
ing them for money, in violation of the statute 
(and since they recited upon their face that they 
were issued “‘for value received in stoek,’’ there 
eould be no bona fide holder in the commercial 
sense); and further failed to issue them under 
the seals of the commissioners, as required by the 
statute. To cure all these defects in the bonds, 
and render them valid securities in the hands of 
the holders, the legislature passed a curative act 
attempting to legalize all that had been Cone by 
the commissioners. Held,1. That a State legisla- 
ture, unless restrained by some constitutional pro- 
vision, can authorize or require a municipal 
corporation, with or without the consent of tax- 
payers, to subscribe to the stock ofa railway 





company, and to provide payment by the issue of 
bonds. 2. That, having the power to prescribe 
the terms of subscription and the tcode and de- 
tails of its execution, the legislature has also 
power, by confirmatory act, to ratify any depart- 
ure from the power oziginally conferred on the 
municipality, and heal any defects in the perform- 
ance, by the municipality or its officers, of the 
duty so imposed. Bank of Rome v. Vilage cf 
Rome, 18 N. Y. 38; 19 N. Y. 20; People v. Mitch- 
ell, 35 N. Y. 552; Thompson vy. Lee County, 3 
Wall. 330; People v. Bachellor, 53 N. Y. 131; 
Town of Duanesburg v. Jenkins, 57 N. Y. 188; 
Williams v. Town of Duanesburg, 66 N. Y. 129; 
Gelpcke v. Dubuque, 1 Wall. 253; Beloit v. Mor- 
gan, 7 Wall. 619; St. Joseph Township v. Rogers, 
16 Wall. 663; Clark v. City of Rochester, 13 How. 
Pr. 204; Horton v. Town of Thompson, 71 N. Y. 
520; Cooper v. Town of Thompson, 13 Black, 434; 
Warren County v. Marcy, 97 U.S. 105; Murray y. 
Lyllum, 2 Johns. Ch. 441; Leitch v. Wells, 48 N. 
Y. 585. Affirmed. In error to the Circuit Court 
of the United States for the Southern District of 
New York. Opinion by HARLAN, J.—Town of 
Thompson v. Perrine. 





SUPREME COURT OF INDIANA. 
May, 1881. 


ACCOMMODATION PAPER—LIABILITY OF LN- 
DORSER—SURETY.—Counsel for the appellee con- 
tends that where an indorsement is made solely 
to give credit to the maker with the payee, and 
for the maker’s accommodation, the indorser is 
bound only as a surety for the maker. His Honor 
cites many cases on the subject, and says they are 
variant and difficult to harmonize, and that the as- 
sumption that an indorser may not be liable as 
such to the payee of a note, however seemingly 
well supported, is notin accordance with sound 
reason or the drift of the decisions of this State. 
7 Blackf. 35; 48 Ind. 244; 56 Ind. 462. Petition 
denied. Opinion by Woops, J.—Kealing v. Van 
Sickle. 

SURETY—SUBROGATION—PARTIAL PAYMENT, 
—Appellant became replevin bail on a judgment 
rendered on one of five notes secured by mort- 
gage on certain lands. Afterwards the mortgagee 
released a portion of the mortgaged premises, 
and appellant sought to be released on such re- 
plevin bail, because of such release by the mort- 
gagee. Held, 1. That the rule that where a surety 
has been compelled to pay the debt of his prin- 
cipal, for which the creditor holds other security, 
the surety is entitled to be subrogated to the 
rights of the creditor in such other security, only 
applies where the surety has paid the whole debt 
covered by the security, aad the present case is 
not within the rule, because only a portion of the 
debt wes paid, and appellant was not entitled to 
be subroga‘ed to the rights of the mortgagee. 2. 
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Where a complaint does not state a cause of ac- 
tion there is no error in overruling a motion for 
judgment in plaintiff's favor non obstante veredicto. 
Affirmed. Opinion by Howk, C. J.—Verts +. 
Voss, 


RESULTING TRUST — LAND PURCHASED WITH 
THE FUNDS OF THE WIFE—TITLE TAKEN TO THE 
HvUsBAND — RIGHTS OF SECOND WIFE. — Toa 
complaint by a widow, who was the second wife of 
her deceased husband, for partition of her real 
estate, the children and grandchildren of said de- 
cedent answered that the land was bought with 
money belonging to the first wife of decedent, 
and who was the mother and grandmother of de- 
fendants, and without her knowledge or consent 
the deed was made to the decedent. A second 
paragraph of answer averred the same facts, with 
the additional one, that, by the agreement of the 
parties, the land was to be held in trust for her. 
Held, the answers were good. ‘The decedent held 
the land in trust for his first wife, which trust 
could only be defeated by a purchaser for a valu- 
able consideration without notice. Held, also, 
that a married woman is regarded as such a pur- 
chaser of all property which accrues to her by 
virtue of the marriage. 7 Pet. 348; 4 Kent Com. 
463. But the appellee in this case acquired by the 
marriage no complete right of property. To en- 
title her toa fee simple in the land required sur- 
vivorship by her and a child of the marriage, 1 
R. 8S. 1876, ch. 98, secs. 17 and 24. The law in 
force at the death of the husband is the measure 
of the widow’s right. 48 Ind. 367. The appellee, 
her husband, having died seized of the land, if 
she takes any interest, takes it under section 17, 
and takes by descent and not by purchase. The 
proviso in section 2 of chapter 276 of 1 R. S. 1876, 
does not apply to such acase. Reversed. Opin- 
ion by BICKNEL, COMMISSIONER.—Derry v. Derry. 





SUPREME COURT OF MISSOURI. 
May-June, 1881. 


MECHANIC’s LIEN — RUNNING ACCOUNT — 
CHANGE OF FIRM INTO CORPORATION—EFFECT 
OF, ON ACCOUNT—MISTAKE IN ITEMS OF AC- 
COUNT FILED.—An action by G, B, A & Co., to 
enforce a mechanic’s lien for $6,802.80, alleged to 
be the balance due on an open running account, 
extending from Feb. 2, 1871, to Aug. 23, 1875. 
The dealings were originally had between G, B, 
A & Co. and W, E & Co—the former having fur- 
nished from time to time to the latter, a variety of 
machinery and fixtures necessary. in the business 
of reducing lead ore. On the 13th of April, 1871, 
G, B, A & Co. became incorporated, and the cor- 
poration succeeded to the property rights and 
credits of the old firm, and assumed all jits liabil- 
ities. On June 3, 1872, W,,E & Co. also became 
incorporated under the name of the F. M. & 8. Co., 
and the corporation in like manner succeeded to 





all the property rights and credits of the firm of 
W,E & Co., and assumed all its liabilities, and 
the account sued on was continued between the 
successors of the original parties thereto, as if 
there had been no change in the legal status of 
either. Held, that the continuity of a running 
account is broken, when the party or firm with 
whom it is made discontinues business and sells 
out to another party. to whom he also transfers 
his accounts, altheugh the debtor may thereafter 
choose to continue dealing with the successor of 
the person or firm with whom he contracted, and 
the plaintiff is ensitled to a lien over for all of the 
items of the account furnished by it to the F M 
&S Co., and which entered into and became a 
part, of the machinery and fixtures and improve- 
ments on the acre described in the petition. 
A number of items in the account filed were not 
furnished for any building or improvement on the 
acre deacribed in the lien, but for a furnace situ- 
ated beyond the limits of said acre, and for a 
tract connecting it with the works. The testimo- 
ny clearly showed that this was the result of a 
mistake and inadvertence at the time of filing the 
lien, as to the location of the furnace, and not of 
any desire or intent to defraud. J/e/d, that an in- 
nocent mistake of this character should not inval- 
idate the whole lien, especially where no one has ° 
been injured by the mistake, and the items are 
easily separable from balance of the account. ‘Re- 
versed and remanded. Opinion by Hoven, J.— 
Allen v. Fremont Mining and Smelting Co. 


CORPORATION — LIABILITY OF STOCKHOLDER 
— Privity.—The petition alleges that the St. 
Louis Mutual Life Insurance Company have a cap- 
ital stock of 1,000 shares at $100 each, of which, 
on Dec. 13, 1873, defendant held fifty shares; that 
the corporation was insolvent, and that a suit be- 
gun October 6, 1873. by the State Superintendent 
of Insurance to wind up the eompany was then 
pending, of all which defendant had notice. That 
on the first named date the Mound City, a corpo- 
ration, reinsured all the risks of the St. Louis 
Mutual for the sole consideration of a transfer of 
all the latter’s assets, which transfer the Mound 
City received. On its part the Mound City further 
contracted to pay eaeh shareholder of the St. 
Louis Mutual his stock in full, provided he first 
exchanged that stock for an equal amount of 
Mound City Stock within a set time, and then de- 
manded its redemption of the latter within a spec- 
ified period. {t is further alleged that the defend- 
ant exchanged his stock, and demanded and re- 
ceived his fifty-five hundred dollars under the 
contract; that the St. Louis Mutual was adjudged 
insolvent February 15, 1877, and Silas Bent ap- 
pointed sole receiver; that the assets of the com- 
pany will not pay the liabilities by a half million 
of dollars, and that the Mound City is insolvent 
and can not pay any partofits deficit; and the 
prayer of the petition is that the defendant be or- 
dered to pay the receiver the said $5,500 so re- 
eeived in redemption of his stock. The defend- 








280 THE CENTRAL LAW JOURNAL. 








ant demurred because the petition did not state a 
cause of action. Held, affirming the judgment of 
the Circuit Court and Court of Appeals sustain- 
ing the demurrer, that defendant’s stock in the 
St. Louis Mutual was not assets, but a liability of 
that company, and its other creditors had no 
claim whatever against a stockholder who has 
paid for his stoek, because of a deficiency of as- 
sets to pay the debts of the company; and the 
ugreement between the companies being a valid 
one (which must be assumed in this proceeding), 
the defendant had ceased to be a stockholder in 
the St. Louis Mutual, and, under the agreement, 
had become a stockholder in the Mound City, and 
there was no privity between him and the St. 
Louis: Mutual, or its creditors represerted by 
plaintiff. Whatever might be the liability of de- 
fendant to the creditors of the Mound City, which 
includes all the creditors of the St. Louis Mutual, 
he is not liable to the receiver of the’ latter com- 
pany. Affirmed. Opinion by HENRY, J. SHER- 
woop, C. J., dissents.—Bent #. Hart. 


SALE OF PERSONAL PROPERTY—FAILURE OF ~ 


TITLE OF VENDOR AND PAYMENT OF PRICE TO 
TRUE OWNER—BURDEN OF PROOF.—Action for 
corn sold defendant. ‘lhe answer set up that the 
corn did not belong to plaintiff, but that it was 
the property of A B and N B; that, at the 
time of the purchase, defendant supposed it 
belonged to plaintiff, and did not know that 
it belonged to A B and N B until after its 
sale and delivery to him; that A B and N B, 
after said sale add delivery, gave defendant 
notice that the corn belonged to them, demanded 
the payment to them of its value, and threatened 
to sue therefor; and the defendant, learning they 
were the true owners, paid them its full value be- 
fore the commencement of this suit. The answer 
also alleged that the plaintiff was at the time of 
the sale, and has since been insolvent. Plaintiff 
demurred to the answer, and the demurrer was 
. sustained by the lower court. Held, reversing the 
* judgment below, that the answer was sufficient, 
the burden resting on the defendant of proving its 
truth. Reversed and remanded. Opinion by 
Ray, J.—Matthews v. Mason. 








RECENT LEGAL LITERATURE. 





THE FEDERAL REPORTER. Cases Argued and 
Determined in the Circuit and District Courts 
of the United States. Volume 6. March-May, 
1881. Peyton Boyle, editor. St. Paul, 1881: 
West Publishing Co. 

This series of reports, published in the form of 

a weekly periodical, must, of necessity, be of 

great utility to those lawyers whose practice to 

any considerable extent lies in the Federal courts; 
for not only are many of the circuit and district 
judges eminent jurists, whose utterances are lis- 


tened to with respect in any court, and therefore { 


ntrinsically valuable, but this publication is the 





only source from which it is practicable to procure 
all of these decisions. Many of them are not re- 
ported elsewhere. Those that are, are printed in 
irregular and scattered series, and can not be al- 
ways obtained without inconvenience and ex- 
pense. As a supplement to the United States Su- 
preme Court Reports this publication is invalua- 
ble. The two together form a complete record 
of the labors of the entire Federal Judiciary. 
The work is also moderate in price, being $5 per 
volume, or $310 per annum. The volume before us 
contains 1010 pages, well printed in fair sized 
type, on good paper. ‘The enterprise is worthy of 
success, and we make no question that it will meet 
it. 





STIMSON’S LAW GLOSSARY. Glossary of Tech- 
nical Terms, Phrases and Maxims of the 
Common Law. By Frederick Jesup Stimson. 
Boston, 1881: Little, Brown & Co. 

This book forms one of what is called by the 
publishers *‘The Students’ Series.”’ The exact 
necessity for the existence of the ‘‘Students’ Se- 
ries’ we have never yet been able to perceive. 
We are old-fashioned enough in our views to 
think that the volumes of Kent and Blackstone 
still contain (and are likely to confinue so to do 
for some time), the best and most comprehensive 
resume of the principles of the law which has 
ever been published. It is only after the founda- 
tion has been laid by a careful study of first prin- 
ciples, if ever, that the multiplication of books is 
beneficial to the lawyer; and then only for the 
sake of the facility which it gives him in cuncen- 
trating the views of many men upon a focal point, 
the difficulties of whichit is sought to elucidate. 
Words and their meanings, in the nature of things, 
change very slowly, and consequently it requires 
the lapse of a long time belore the old authorities 
become obsolete. Therefore a book which seeks 
to supplant Burrill and Bouvier, as candidate for 
the favor of law students, should be unmistakably 
better than they. 








NOTES. 





——One of the best and highest of Mr. Curran’s 
witticisms will be, perhaps, a little incomprehen- 
sible to any but a lawyer. He was just rising to 
cross-examine a witness before a judge who could 
not comprehend any jest that was not written in 
blac ketter. Before he was able to say a single 
word, the witness began to laugh aloud. **What 
are you laughing at?’’ cried Curran, chagrined— 
‘“‘what in the world are you laughing at? Let me 
tell you that a laugh without a joke is like—is 
like——”’ ‘Like what, Mr. Curran?” said the 
judge, alittle spiteful. ‘Just exactly, my lord,” 
said Curran, scrutinizing the answer to the in- 
terrogrtor, ‘*just exactly, my lord, like a contingent 
remainder without any particular estate to support it 





